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Gallagher argue that, at least according to some estimates, marriage
increases a man's earnings even more than a college education.157

Furthermore, the earnings premium that married men enjoy grows over the
life course, increasing for every year the marriage lasts. 1 58

Figure 1
Estimatesof the Marriage Wage Premium for Men
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When faced with these data, one might argue that men with greater
earnings potential are more likely to get married and stay married.
Alternatively, employers may be more likely to see married men as stable,
reliable and responsible employees and may therefore positively
discriminate in married men's favor in terms of wage setting and job
allocation. Both of these explanations suggest that it is not marriage per se
but the types of individuals who marry and the discriminatory behavior of
employers that produce a marriage premium for men. However, selectivity
and discrimination explain only a very small proportion of married men's
earnings premium. In fact, marriage-related income premiums begin during
the engagement or marriage planning stages, increase each year the
individual remains married and decline as divorce approaches, suggesting
that neither selection nor positive employer discrimination fully explain the

Shechtman & Shoshana Neuman, Cross Productivity Effects of Education and Origin on
Earnings; Are They Really Reflecting Productivity?, in HANDBOOK OF BEHAVIORAL
ECONOMICS 125 (Roge Frantz et al. eds., vol. 2A, 1991) [hereinafter Cross Productivity];
Shoshana Grossbard-Shechtman & Shoshana Neuman, Marriage and Work for Pay, in
MARRIAGE AND THE ECONOMY: THEORY AND EVIDENCE FROM ADVANCED INDUSTRIAL

SOCIETIES 234 (Shoshana Grossbard-Shechtman ed., 2003) [hereinafter Marriage and Work];
Loh, supra note 155 at 569 (arguing the size of the marriage wage premium has historically
varied by race. While the earnings premium of white men has remained large, significant and
relatively constant over the past five to six decades, the marriage premium for black men has
grown considerably during this period from eight per cent in 1939 to as high as thirty-eight
per cent by the early 1980s, which is nearly four times the size of the white male premium);
WAITE & GALLAGHER, supra note 155.

157. WAITE AND GALLAGHER, supra note 155 at 100.
158. Grossbard-Shechtman & Neuman, Cross Productivity, supra note 156; Grossbard-

Shechtman & Neuman, Marriage and Work, supra note 156.
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earnings boost married men enjoy. 159

Contrary to the selection and discrimination-based explanations,
empirical evidence points to both the indirect and direct role of the spouse in
increasing the productivity and earnings potential of husbands. Married
couples are more likely than cohabitating couples to specialize in a way that
potentially increases men's productivity in paid work.160 The gender gap in
the amount of housework performed is the greatest for married as compared
to cohabitating or single men and women.161 While married women do
substantially more housework than their non-married or cohabitating
counterparts, married men perform the relatively same amount of housework
whether they are married, single, cohabitating or divorced. 62 Even when
married women work full-time, they are more likely to perform the majority
of housework and childcare. 163

This evidence suggests that this type of household specialization by
women potentially increases the earnings of married men by allowing them
to specialize in and focus on market work and thereby increase their
productivity in wage-earning jobs. Considering the legal enforcement of the
marriage contract that motivates pooled earnings and other wealth-
maximizing behaviors (described in more detail below), a spouse's
investment in the earnings of her partner becomes ultimately rational in that
it increases the collective earnings of the household overall. 164 Interestingly,
married women often take on a disproportionate share of household labor
even at the cost of their own earnings potential. In other words, the amount
of time spent on housework and childcare has a direct negative impact on
married women's wages in that it potentially reduces the time they spend in
paid work, reduces their market-based productivity and limits investments in
human capital more broadly. 165

159. Daniel, supra note 155; Grossbard-Shechtman & Neuman, Marriage and Work,
supra note 156.

160. Scott South & Glenna Spitze, Housework in Marital and Nonmarital Households, 59
Am. Sociological Rev. 327 (1993).

161. Id.
162. Joni Hersch & Leslie Stratton, Housework and Wages, in J. HUM. RES., Discussion

Paper No. 300, 4-5 (2000).
163. Id.; F. Thomas Juster & Frank Stafford, The Allocation of Time: Empirical Findings,

Behavioral Models, and Problems ofMeasurement, 29 J. ECON. LITERATURE 471 (1991); H.
Presser, Employment Schedules and the Division of Household Labor of Gender, 59 AM. Soc.
REV. 348, 353 (1994); J. ROBINSON & G. GODBEY, TIME FOR LIFE: THE SURPRISING WAYS

AMERICANS USE THEIR TIME (1997) (finding that differences in the mean time spent on
housework and childcare between employed husbands and wives range from about ten to
fifteen hours per week. For non-working wives, the difference is estimated to be as high as
thirty to forty hours).

164. SHOSHANA GROSSBARD-SHECHTMAN, ON THE ECONOMICS OF MARRIAGE: A THEORY
OF MARRIAGE, LABOR AND DIVORCE (1993).

165. Hersch & Stratton, supra note 162..
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Alternatively, when the relationship is less secure, as with cohabitation,
women are less willing to invest in the earnings capability of their partners
and consequently unmarried cohabitating men do not enjoy an earnings
premium. 166 An unequal division of labor arguably frees married men to
invest more time and energy into income-enhancing activities. Women's
specialization in housework-what Grossbard-Shechtman calls "spousal
labor"167-indirectly increases the productivity and the earnings potential of
men.

Women may also have a direct effect on their husbands' earnings. The
earnings premium for married men is positively correlated with the
educational credentials of their spouse; ceteris paribus, men married to
women with higher levels of education have higher earnings compared to
men with wives with lower levels of education. 168 In other words, the more
educated their wives, the more men earn in comparison to other men with
the same educational and professional credentials. This suggests that wives'
human capital can increase the returns on their investments in their own and
their husbands' productivity. This relationship does not hold for cohabitating
couples. One hypothesis suggests that the financial and legal protection
offered by the marriage contract and the joint-investment behaviors it
encourages motivates women to invest time and energy into increasing the
earnings and human capital of their husbands. Again, sacrificing individual
earnings to increase joint earnings becomes rational only when the marital
contract is protected and enforced by the State. Highly educated women
may help increase their husbands' earnings by providing a variety of
professional assistance, including searching for job opportunities for their
husbands, helping their husbands develop and improve their resumes, copy-
editing their work, assisting them in interviewing skills, providing
professional guidance or advice, or introducing their husbands to members
of their professional and social networks. Understandably, women with
higher educational credentials are more likely to be skilled at these tasks and
as a result their efforts have a greater pay-off for their husbands. 169

The earnings boost that married women receive is considerably smaller
and less robust than for married men and varies considerably by race. 170

The positive empirical relationship between marriage and women's earnings
is somewhat obscured by the reduction in earnings women experience
following the birth of a child. 17  Due to the sexual division of labor in

166. Gray & Vanderhart, supra note 155.
167. GROSSBARD-SHECHTMAN, supra note 164.
168. Daniel, supra note 155; Loh, supra note 155.
169. Daniel, supra note 155; WAITE & GALLAGHER, supra note 155.
170. Schoeni, supra note 155; Smock et al., supra note 13; WAITE & GALLAGHER, supra

note 155.
171. Smock et al., supra note 13.
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which women are often the primary caretakers of children, married women
with young children are less likely to be employed. When they are
employed they earn less than women without children. 72 However, after
controlling for the presence of children, some studies find that married
women-particularly married African American women-tend to earn
slightly more than non-married women. More specifically, Daniel found
that after controlling for the presence of children, white women earned a
small and delayed wage premium; their earnings increased only after having
been married for a few years. 173 African American women, on the other
hand, earned a marriage-related wage premium of about three percent,
regardless of the presence of children. 7 4

Overall these findings suggest that while children reduce the earnings
capabilities of women, marriage does not. Why do men enjoy earnings
premiums that married women do not? First, married women are less likely
to benefit from housework and childcare of husbands and second, married
men are less likely to invest time and energy into their wives earnings
potential. 175  Regardless of the size or existence of a marriage wage
premium, married women are far better-off financially than single, divorced,
or widowed women due to their ability to pool resources with a second
wage-earner and access their husbands' earnings. 176 Indeed, married women
enjoy a "marriage premium" above and beyond their own earnings; single
and divorced women are much more likely to experience lower standards of
living than married women. In fact, significant economic risks exist for
unmarried women (particularly those with children) that are much less likely
to exist for married women, including poverty and economic downward
mobility. 1

77

172. Daniel, supra note 155; Grossbard-Shechtman & Neuman, supra note 156; ARLIE
HOCHSCHILD & ANNE MACHUNG, THE SECOND SHIFT (1989); MCLANAHAN & SANDEFUR,

supra note 12.
173. Daniel, supra note 155.
174. Id.
175. HOCHSCHILD & MACHUNG, supra note 172.
176. WAITE & GALLAGHER, supra note 155. There is growing evidence that divorce or

separation leads to economic decline for women and men. See, e.g., Patricia McManus &
Thomas Diprete, Losers and Winners: The Financial Consequences of Separation and
Divorce for Men, 66 AM. SOC. REv. 246, at 246-47 (2001) (finding evidence of growing
economic interdependence among married couples in the United States whereby men as well
as women experience decline due to the loss of spouse's income following divorce. Men are
also more likely than women to provide payments to their formers spouses and children in the
form of voluntary and compulsory payments).

177. Sara McLanahan & Lynne Casper, Growing Diversity and Inequality in the American
Family, in, STATE OF THE UNION: AMERICA IN THE 1990s, 2, (R. Farley ed., vol. 2, 1995);
DAPHNE SPAIN & SUZANNE M. BIANCHI, BALANCING ACT: MOTHERHOOD, MARRIAGE, AND

EMPLOYMENT AMONG AMERICAN WOMEN (1996).
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Figure 2

Poverty Rates by Household Type and Race
Source: McLanahan and Sandefur (1994)
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Importantly, cohabitation-even long term-cohabitation-does not
produce the same earnings premium as marriage. 178 In fact, cohabitating
individuals earn a premium less than half the size of married individuals. 179

It must be noted however that not all cohabitating couples are alike. While
the rates of cohabitation have gone up dramatically for all groups over the
past several decades, 180 there are sharp demographic differences among
couples that determine the longevity and likelihood of marital transitions for
cohabitators. For instance, while overall cohabitation is less stable than
marriage and significantly more likely to end in dissolution, the durability of
non-marital partnerships is determined in part by the class status of
partnered individuals. In particular, older individuals with higher levels of
education are more likely to enjoy longer and more stable cohabitating
relationships than are younger individuals with relatively low levels of
education. 181 Furthermore, Smock and Manning found that the economic
resources of male partners, including earnings, education and employment
status, are particularly important in predicting the stability of the

178. Dan Black, et al., Demographics of the Gay and Lesbian Population in the United
States, 37 DEMOGRAPHY 139, 152 (2000).

179. Id.
180. M. Bramlett & W. Mosher, Cohabitation, Marriage, Divorce and Remarriage in the

United States, 2002 NATIONAL CENTER FOR HEALTH STATISTICS 22 (arguing that between
1960 and 2000, cohabitation rates have increased ten-fold. In the 1990s alone, cohabitation
increased seventy-two per cent); Larry Bumpass & James Sweet, Cohabitation, Marriage,
and Union Stability: Preliminary Findings, 7, (NSFH WORKING PAPER No. 65, 1995) (stating
currently fifty per cent of the American population under age forty has lived with an
unmarried partner).

181. Bumpass & Sweet, supra note 180.
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cohabitating partnership and the likelihood of the relationship leading to
marriage. 8 2 When cohabitating men have few economic resources to offer,
relationships tend to be short-lived and are significantly less likely to end in
marriage. 8 3 Though there are few data that disaggregate earnings premiums
of cohabitating couples by class, a sound hypothesis would predict that
earnings premiums are higher for middle- and upper-class cohabitating
couples than for lower- or working-class couples.

Overall it seems clear that a marriage contract matters a great deal in
terms of how individuals invest in their partners' or spouses' earnings
potential. If spousal investment explains increased productivity and
earnings for married individuals, the absence of a binding contract, enforced
by the State, reduces the willingness of a spouse or partner to make similar
investments. When a relationship can be ended at will, as with cohabitation,
individuals are less likely to invest in the relationship and in their partners'
earnings, making cohabitation more unstable and less financially fruitful
than marriage.

In addition to wage premiums, married individuals also have access to
a variety of tax benefits and subsidies denied to non-married couples and
individuals that potentially augment overall household income. Federal and
state tax law treat married individuals as an economic unit and treat
cohabitating individuals as strangers, economically speaking. By doing so,
tax law provides a variety of tax advantages and subsidies to married
couples, including the ability to pool itemized deductions and to file
jointly. 8 4 Furthermore, any earnings used to pay for one's own or one's
spouse's health insurance are not included in taxable income.' 85

182. The economic resources of women have mixed effects on relationship stability and
marital transition for cohabitators. On the one hand, high education, full employment, and
high earnings make women more attractive marital partners; on the other hand, economic
independence potentially makes marriage less attractive to women. Both outcomes, however,
are rooted in the fact that marriage is, among other things, an economic relationship mediated
by the expected financial returns of the union. Smock et. al, supra note 13.

183. Id.
184. In the past, jointly filing taxes has been somewhat of a mixed blessing for married

couples in that, depending on the differences between spouses' incomes, joint filing can mean
a tax subsidy or penalty. Indeed, there are approximately fifty-nine provisions in the federal
income tax code that potentially contribute to a marriage premium or subsidy. James AIm et
al., The Marriage Penalty, 13 J. ECON. PERSPECTIVES 193 (1999); James Alm & Leslie
Whittington, For Love or Money? The Impact of Income Taxes on Marriage, 66 ECONOMICA
297 (1999); Defense of Marriage Act, GAO/OGC-97-16, Jan. 31, 1997 [hereinafter GAO]. If
both married individuals earn similar incomes, then filing jointly with a standard deduction
brings both individuals into a higher tax bracket than they would be if they filed individually.
However, if one of the individuals makes significantly more than the other then the higher-
earning individual is brought into a lower tax bracket and thus receives a tax subsidy. In other
words, the so-called marriage penalty has been somewhat overstated and, in any case, is
currently being phased out through changes in federal tax law.

185. If and when an employer provides health insurance to domestic partners of
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Above and beyond individual wage premiums and tax benefits, married
couples have access to a variety of private benefits denied to non-married
individuals that increase their overall household income. For instance, many
private employers have family insurance policies that provide free or highly
subsidized health care to employees' spouses. Many private employers also
provide paid leave for employees with family-related emergencies,
potentially reducing the costs associated with work leaves. 186

B. Wealth and Property Accumulation

Married individuals accumulate more wealth than non-married
individuals. 187  Indeed, marriage is a major institution of wealth
accumulation.' 88 Figure 3 illustrates median wealth by marital status.

Figure 3

Total Median Wealth by Marital Status
Source: Lupton and Snith (2003)
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The wealth gap between married and non-married individuals is large,
statistically significant and grows over time; the longer a marriage lasts, the

employees, the earnings spent for one's partner's health insurance are treated as taxable
income.

186. Some employers provide paid leave to employees for non-married domestic partners
as well, though this is somewhat new and is by no means universal.

187. Lingxin Hao, Family Structure, Private Transfers, and the Economic Well-being of
Families with Children, 75 Soc. FORCES 269, 269 (1996); Joseph Lupton & James Smith,
Marriage, Assets, and Savings, in MARRIAGE AND THE ECONOMY: THEORY AND EVIDENCE
FROM ADVANCED INDUSTRIAL SOCIETIES [herinafter MARRIAGE AND THE ECONOMY] 129, 134
(Shoshana Grossbard-Shechtman ed., 2003); Judith Treas, Money in the Bank: Transaction

Costs and the Economic Organization of Marriage, 58 AM. SOCIOLOGICAL REV. 723 (1993);
WAITE & GALLAGHER, supra note 155.

188. Gary Becker, Human Capital, Effort, and the Sexual Division of Labor, 3 J. LABOR
ECON. S33, S55 (1985); Shirley Burggraf, Marriage, Parental Investment, and the
Macroeconomy, in MARRIAGE AND THE ECONOMY, supra note 187 at 34.
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more wealth a family accumulates, as shown in Figure 4.189

Figure 4

Wealth Accumulation and Marital Duration
Source: Lupton and Smith (2003)
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To what extent do class-based differences between married and non-
married individuals explain this finding? As discussed above, education and
earnings are both positively correlated with marriage and marriage duration.
Therefore it seems reasonable that those who marry and stay married are
likely to have more wealth than others regardless of their marital status
simply due to higher levels of education and earnings potential. However,
to dismiss the degree of wealth inequality between married and unmarried
individuals on these grounds would be incorrect. In fact, only about one
third of the difference between the wealth of married households and non-
married households is due to selection or to the fact that those with higher
levels of education and earnings are more likely to get married and stay
married. 190

While there is some evidence that cohabitating couples enjoy small
earnings premiums as a result of their union, there is no equivalent wealth
accumulation among cohabitating couples irrespective of the duration of
their cohabitation. 191 Furthermore, there is no relationship between wealth
accumulation and length of relationship for cohabitating couples. There are
a variety of reasons that married individuals accumulate more wealth than
non-married individuals. Married households save significantly more than
other households. 192 In fact, economists Lupton and Smith speculate that
recent declines in U.S. private savings rates may be explained by the

189. Lupton & Smith, supra note 187.
190. WAITE & GALLAGHER, supra note 155.
191. PHILIP BLUMSTEIN & PEPPER SCHWARTZ, AMERICAN COUPLES (1983).

192. Lupton & Smith, supra note 187.
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concomitant decline in marriage rates. 193

While a portion of savings premium of married couples is explained by
higher incomes and pooled earnings, the savings premium married
households enjoy is greater than the combination of two individuals'
wealth. 194  In other words, even after controlling for income and higher
individual wealth, married people still save significantly more than non-
married individuals. Part of this savings premium derives from the benefit
from economies of scale; it is less expensive to enjoy a particular standard of
living together than each living alone. This finding suggests that there is
something about marriage itself that increases one's likelihood to save.

Some of the differences in wealth accumulation of married individuals
can be explained by access to a spouse's current and future income,
including pensions, private investments, and Social Security.1 95 In fact,
married individuals have legal access to their partners' future and current
financial assets in a way that non-married individuals do not. Because of the
state-sanctioned and enforced legal assurances that come with the marriage
contract, spouses are also more likely to pursue joint investments and
financial interdependence.1 96  In other words, a variety of behaviors that
increase wealth-including investments, home ownership, financial
responsibility and frugality, and financial accountability-are encouraged by
the marriage contract. The following graph breaks down the differences in
median wealth by marital status and sources of wealth. These data show
married households have a larger share of total wealth than non-married
households and a larger share of wealth from all sources, including pensions,
Social Security, and private assets, as illustrated in Figure 5.

193. Id. at 151.
194. Id.
195. Social Security and survivors' pensions will be discussed at length below as a key

factor that protects married couples from economic risk. I mention these here to flag their
wealth-increasing potential.

196. BLUMSTEIN & SCHWARTZ, supra note 191, at 96-100; Julie Brines & Kara Joyner,
The Ties that Bind: Principles of Cohesion in Cohabitation and Marriage, 64 AM.

SOCIOLOGICAL REV. 333, 334 (1999). For instance, tort law imposes duties on married
individuals to support their spouses financially, and divorce law imposes financial liability in
the form of child support, alimony, and property settlement in the case of marital dissolution.
The empirical evidence on the earnings and wealth accumulation of married individuals
supports the argument put forth here, namely, that these duties and responsibilities insure
married individuals against risk and therefore motivate earnings and wealth-generating
behaviors.
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Figure 5

Total Median Wealth by Marital Status
Source: Lupton and Smith (2003)
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In the absence of a marriage contract governing property distribution,
cohabitating and non-married couples are more likely to pursue greater
financial autonomy and independence, avoiding joint investment and
financial interdependence.1 97  Thus, despite the fact that cohabitating
couples ought to benefit from economies of scale and specialization similar
to married couples, in practice the lack of legal insurance against risk and
property reduces incentives to pool resources, accumulate property jointly,
and to pursue joint investments. 198  As mentioned above, when a
relationship can be dissolved at will-as with cohabitation-individuals are
less likely to risk financial interdependence and therefore are less likely to
accumulate wealth in the short or long run. Indeed, as noted above, the
duration of cohabitation does not change this lack of wealth generation;
there is no evidence that even long-term cohabitating households enjoy a
wealth premium.

Furthermore, intra-familial investments also increase the wealth of
married households. Extended families are more likely to invest in married
couples than in non-married couples or single individuals, and there is some
evidence that these types of intra-familial wealth transfers increase over
time. Explanations for the increase in such transfers-or the amount of such
transfers-over time are rather straightforward. Just as married couples
increase their financial interdependence over time, members of the extended
family are likely to increase their own investments in the household the
more stable and long-term the marriage appears. Extended family may also
increase investments following the birth of a child. Furthermore, the death

197. BLUMSTEIN & SCHWARTZ, supra note 191, at 97-100; Brines & Joyner, supra note
196.

198. Brines & Joyner, id; WAITE & GALLAGHER, supra note 155.
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of parents and grandparents is also likely to increase the rate of transfers
over time. The total wealth accumulated by married couples in this form is
hard to measure. However, there is strong evidence that these types of inter-
generational transfers significantly increase wealth of married individuals
compared to non-married individuals.

Finally, access to a variety of public and private resources that enable
wealth accumulation is often restricted to married couples. For instance,
married individuals have easier access to joint credit, joint loans, better
mortgage rates, and better insurance premiums than non-married
individuals, all of which enable married couples to more easily pursue joint
ownership of property. For instance, when applying for a mortgage loan,
married partners' incomes are considered jointly when determining
mortgage rates, making it easier for married couples to secure loans and
purchase property. Because same-sex couples can be legally discriminated
against in the housing market and heterosexual married couples cannot,
married individuals arguably have access to better investments in the
housing market than do non-married-particularly same-sex--couples.
Access to rental and public housing can also depend on marital status,
providing superior access to premium and low-cost housing to married
couples.

C. Insurance against Economic Risk

People living in married households-particularly women and
children-are significantly less likely to fall into poverty or to experience
downward economic mobility than those living in non-married
households.199 Indeed, the United States provides citizens with a variety of
protections against economic risk in the form of unemployment and
disability benefits, Social Security and survivor pensions. As the above
poverty trends partially demonstrate, federal benefits are not available to
everybody, and one's access to such protections is often dependent on and
determined by one's marital status. In fact, a report from the General
Accounting Office found over 1,138 federal benefits and protections
available only to legally married couples.200 Importantly, marital status does
not only mediate eligibility; the amount of insurance one receives from the
government is higher, and the insurance lasts longer if one is or was
formerly married.20 1 In other words, the state protects and supports the
economic security of married individuals in a variety of ways. The private

199. MARY Jo BANE & DAVID T. ELLWOOD, WELFARE REALITIES: FROM RHETORIC TO

REFORM, 43-45, 48-50 (1994); CHRISTOPHER JENCKS, RETHINKING SOCIAL POLICY: RACE,

POVERTY, AND THE UNDERCLASS, 135-136 (1992); MCLANAHAN & SANDEFUR, supra note 12.
200. GAO, supra note 184
201. Id.
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market in risk protection, including life, health, and property insurance also
distinguishes among recipients by marital status both in terms of eligibility,
coverage and premium cost. In fact, access to a wide variety of private
insurance is contingent on marital status, with married individuals having
access to a wider variety of insurance and superior insurance premiums
compared to their non-married counterparts.

As discussed above, marriage itself motivates individuals to pool risks,
to pursue joint property, and to increase savings-all of which potentially
shield both partners from economic risk in both the short and long run.
However, above and beyond these endogenous consequences of marriage,
the state intervenes in direct and indirect ways to further insulate and insure
married couples from risk. One way the state protects married individuals
from economic risk is by granting spouses legal access to their partners'
current and future income and wealth, including private pensions,
investments, property and Social Security.

The need for protection against economic risk grows over the life
course as partners age, retire and die. It is at the point of these transitions
that the federal government often steps in to protect individuals against
poverty and loss of property. Importantly, it is also later in life that the
economic benefits of marriage outlined above have created the largest gaps
in the median net worth of married and non-married individuals, as
illustrated by Figure 6.202

Figure 6

Median Net Worth of Individuals Aged 50-64
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One critical form of intervention is through Social Security, which
provides the primary income for many retired and elderly individuals.
Eligibility and the amount of benefits available are highly dependent on
marital status. First, married individuals can use their own and their spouses'

202. Note these figures show the median net worth of individuals.
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earning history as a basis for which to claim benefits.2 °3 If a person's
monthly Social Security income is less than half of his or her spouse's
monthly Social Security income, that person can receive additional benefits
up to half of his or her spouse's income. 2

0
4  This benefit is wholly

unavailable to non-married individuals.
Furthermore, in many instances, individuals are eligible to receive

Social Security benefits based on their divorced spouses' income, as well as
survivor benefits if their spouse is deceased. If a divorced individual is
sixty-two or over, was married at least ten years, and has not remarried, he
or she can claim eligibility on the former spouse's income.20 5 In other
words, spousal benefits are available not only to currently married
individuals but to formerly married individuals as well. Finally, widows or
widowers are eligible to receive benefits based on the earnings history of
their deceased spouses.20 6 An individual is eligible for survivor benefits
whether they were married at the time of death or had been married for at
least ten years.20 7

Inheritance rights and estate transfers represent another arena in which
both state and federal law protect and support the economic security of
married individuals. Here again the economic security of married
individuals is protected in part because the tax code recognizes a married
couple as a single economic unit. When a married individual grants his or
her spouse property or financial gifts, he or she can do so tax-free. 2°

' For
unmarried individuals, such transfers entail significant tax penalties. Upon
the death of a spouse, the surviving individual is eligible to sizeable
reductions in tax liability for the remaining estate. 20 9 In fact, the transfer of
property to a surviving spouse is tax-free, while non-married individuals are
subject to heavy tax penalties. 210

Another way in which married couples are protected from economic
risk is through federal immigration law. In fact, in many instances
citizenship rights are strongly dependent on marital status, denying foreign
nationals in unmarried partnerships many of the economic protections of
citizenship. Marriage to a U.S. citizen provides significant legal and
economic protections for non-U.S. citizens. For instance, non-citizens
married to U.S. citizens have a level of access to paid work, education and
healthcare denied their non-married counterparts. 211 Furthermore, the

203. GAO supra note 184, at 5.
204. 42 U.S.C. § 402 (2000).
205. Id.
206. Id.
207. Id.
208. GAO supra note 184, at 8.
209. Id.
210. Id.
211. GAO supra note 184, at 10.
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difficulties associated with obtaining citizenship for non-married individuals
potentially impose severe economic burdens and disruptions on unmarried
couples. For instance, if a non-U.S. citizen is denied residency or visa
status, the couple may have to move to the country of citizenship, incurring
high costs of international relocation and, potentially, professional
dislocation.2 1 2 For non-citizens able to legally marry citizens, however, the
risk of relocation does not exist.

The economic benefits of legal marriage for transnational couples also
extend to the pursuit of joint ownership. Economic discrimination against
unmarried foreign nationals and their partners is not limited to federal
immigration law. Private mortgage companies are less likely to allow joint
ownership of homes and other types of domestic property if one of the
partners is a foreign national.213 By discriminating on this basis, both
private practices and federal laws create significant financial barriers to
unmarried couples. In other words, not only does the federal government
impose high barriers to gaining citizenship if one is unmarried, but
unmarried transnational couples face potentially high financial costs as well.

In addition to the variety of state-sponsored benefits and protections for
married individuals, there are also several private mechanisms that protect
married individuals against economic risk. Health insurance, life insurance,
property insurance and general liability insurance all provide joint financial
insurance against risk for married couples.

Reduced health care costs for married couples certainly increase the
savings of married individuals. Substantial demographic data also suggest
that married individuals-regardless of race-tend to be significantly
healthier than non-married individuals and are less likely to die from all
leading causes of death, including heart disease, stroke, many kinds of
cancer, auto accidents, murder and suicide.21 4 There is some evidence that
marriage provides a form of social control over married individuals. For
instance, married men and women report that they are less likely to engage
in risk-taking and unhealthy behaviors, including drinking and driving,
substance abuse, violence and other self-reported forms of risky behavior.21 5

Possibly due to the social support provided by marriage, married individuals
are also substantially less likely to suffer from mental illnesses such as
depression and anxiety.216 Thus, not only do married couples enjoy access
to less expensive health coverage than non-married couples, they are also
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less likely to require costly health-based interventions than non-married
individuals. Both of these factors lead to greater protection against
economic risk, higher savings and increased wealth accumulation for
married households.

Though little systematic data show the extent of the financial protection
married couples receive in the private insurance market, it is likely that
private companies treat non-married, cohabitating couples-including same-
sex couples-with a high degree of subjectivity and arbitrariness. Indeed,
without any legal protection from discrimination, it is likely that same-sex
couples face a sizeable barrier to gaining the types of economic protections
and resources to which married couples regularly have access. Thus, it is
clear that by being denied the right to marry same-sex couples are being
significantly disadvantaged.

In fact, as a response to the observed relationship between marriage and
economic well-being in the U.S., policy makers have sought to promote and
protect marriage as a way of reducing growing income inequality in the U.S.
at this time of declining marriage and remarriage rates.217 Thus, while
scholars continue to debate whether declines in marriage are a cause or
consequence of rising inequality, politicians have decried the decline of the
traditional American family and have sought to encourage marriage-
particularly among the economically disadvantaged-through social policy
measures such as marriage bonuses, counseling and education for welfare
recipients and tax premiums for married couples. In 2002, President Bush
proposed spending up to 1.5 million dollars to educate low-income couples
on conflict resolution, an effort aimed specifically at encouraging marriage
and discouraging divorce among the poor.21 8 Thus, at a time when the
economic returns to marriage are increasing, and the governmental policies
are being established to promote marriage for poor heterosexual couples as a
way of increasing financial stability,21 9 denial of access to marriage is
clearly a denial of equal protection.

As explained in Section II above, neither state-recognized civil union
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benefits nor employer-provided domestic partnership benefits provide access
to the over one thousand federal subsidies and protections granted to married
individuals, including Social Security retirement and survivor benefits and
federal income tax subsidies.22° Second, because the legal enforcement of
civil union and domestic partnership contracts is limited geographically and
otherwise, they are not likely to generate the kind of interdependent
financial behavior that marriage contracts do. Finally, these benefits are not
portable; individuals cannot take their employer-sponsored domestic
partnership benefits when they change employers, nor can they take their
civil union benefits with them when they change their state of residence.
Therefore, cohabitating couples remain economically disadvantaged relative
to married couples, despite civil union and domestic partner benefits.

While there are many moral and ethical arguments that can be made
about unequal access to marriage rights, what is not debatable is that
marriage bans represent a distinct form of state-sponsored economic
discrimination. When individuals are permitted to marry, they earn more,
save more, own more, and are better insured against economic risk. Married
individuals have access to a host of benefits and protections from the state
and the market that non-married individuals do not. Furthermore, the
economic benefits associated with marriage are not static, one-time benefits.
The financial benefits of having the right to marry are significant and grow
over the course of life. In other words, the benefits associated with marriage
accumulate, increasing the gap between married and non-married individuals
over time.

VII. Conclusion

It is clear from the foregoing that the prohibition of same-sex marriage
denies individuals in same-sex relationships the equal protection of the law
and also interferes with the First Amendment's Establishment and Free
Exercise Clauses. When the federal government endeavors to establish this
prohibition, it is clearly violating long-standing principles of federalism by
attempting to regulate in an area that has traditionally been left to the states.
Given such problems associated with denying the right to marry to same-sex
couples, this denial should not be enshrined in the Constitution of the United
States. Therefore, the Protection of Marriage Amendment should not be
passed.
But preventing the passage of the Protection of Marriage Amendment is
only one essential step in securing equal treatment for same-sex couples.
Even if a number of states follow Massachusetts's lead and recognize the
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right of same-sex couples to marry, these couples are still not entitled to
have their status recognized under federal law, which precludes many of the
significant economic benefits from marriage. Same-sex couples will receive
the equal treatment to which they are entitled only after the United States
Supreme Court rules that DOMA is unconstitutional and finds that
prohibiting same-sex couples from marrying is just as unconstitutional as
prohibiting mixed-race couples from marrying. However, if the amendment
were to pass, it would place an extremely formidable obstacle in the path of
those seeking to obtain equality for same-sex couples. Therefore, an
essential step on the path to securing equal protection for same-sex couples
is preventing the passage of this ill-conceived amendment.


