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one main objection that Governor Murray had to the public schools in 

Utah in 1884 was that �t�h�e�y �. �~ �w�e�r�e� still being maintained, in part, by tuition 

tees. If the assembly would join him in his plan f .or immediate federal aid 

this defect could soon be corrected. 

He had other objections, however, to the manner in which the public 

schools were being conducted. He naintained from personal knowledge t hat 

in 8 ome public schools in Utah sectarian songs were being sung and sectarian 

tenets being taught·. He was reliably informed that this was the practice in 

the great majority of them. 

This is manifestly wrong, where taxes are paid in part by 
those who do not and will not willingly consent to sectarianism 
in public affairs. As public schools should be free, eo school­
houses should be disconnected from churches, and in houses 
located on premises the property of the public. School taxes 
should be collected by the �r�~�l�a�r� tax collectors. (19, p. 446) 

Two years before in his message to them he had said that he "would have 

the paternal hand of the General Government, in the spirit of the most enlight-

ened civilization, and �w�i�t�~� the broadest humanity, protect and shield the 

people of Utah; to aid in the education of their children" ( 18, p. J76). 

But he also pointed out that in his opinion that this was hardly feasible 

aa long as the ormon Church controlled Utah. He bad said: 

That political power is wielded by church authority through­
out Utah is a fact. 

That officers of the church exercise authority in temporal 
affairs is a fact. 

That the sovereignty of the church is supreme and its prac­
tices followed the laws and courts of the nited States to the 
contrary, is a fact. 

These being true in whole or in part, I submit:. Do you believe 
that the government of the United States, with all its humanity, will 
much longer forbear to assert its authority? (18, p. 376) 
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'!'be utah Commission !!!!£ school elections 

---- In the fall of 1884 Governor Murray and the Utah Commission began to 

take a direct and active band in school district elections and the minute 

books of the Utah Commission contain numerous entries which show the struggle 

tbat went on between the Mormon majority on one hand, and the federal officers 

and the "Gentile" minority on the other, over the issue of who was now 

legally empowered to decide and to control district school elections. 

John T. Caine, Charles W. Penrose, Benjamin A. Raybould and c. W. St~­

ner who bad been candidates for territorial school offices in the August 1884 

elections, all wrote to the Utah Commission to have their positions clarified. 

In their October 29th meeting the Commissioners made the letter of B. Raybould 

a matter of business but failed to reach a decision on the subject of their 

jurisdiction in district school ·elections . (lO, p. 484). 

In their meeting on November 15, 1884, the Commission had under con-

eideration the communication of c. w. Stayner claiming to have been voted 

tor as one of the commissioners to locate University lands. He asked the 

Commission to direct that the votes cast for each officer be canvassed and 

counted. If Stayner and other Mormons who bad been voted on by the people 

tor school offices could obtain a favorable ruling and action by the Utah 

CoJDJDission they would re·tain control of these important offices in opposition 

to the officers appointed by Governor Murray. On motion, the Commission 

ordered the secretary to notify Meaara. John T. Caine, Charles w. Penrose, 

and Benjamin A. Raybou.ld "that the Commission will take up the questions 

Presented to it in relation to the District School elections; and vill be 

Pleased to hear &n1 views th~ ~ desire to present upon the questions in-

• ( 11, pp. 5-6). 
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At the November 19th meeting the Commission unanimously decided, after 

hearing counsel from both sides of the controversy and after careful exam­

ination -and deliberation on. the problem, that they could not determine the 

question of the jurisdiction and authority of the Commission in regard to 

school elections. They authorized the chairman of the Commission to submit 

the matter to the Attorney General of the United States through the proper 

channels "calling his attention to the school laws of Utah, as well as the 

Act of Congress defining our duties" (11, p. 24). 

The reason for the delay does not appear in the minutes of the Commission, 

but it was not until May 14, 1885, by another order of the Commission that 

the communication was finally addressed to the Secretary of the Interior re-

questing the opinion of the Attorney General on the question "whether certain 

Territorial Officers are to be appointed by the Governor, or to be elected 

by the People" ( 11, p. 129). 

While this delay in obtaining the opinion of the Attorney General was 

going on, Governor Murray took action. On December 29, 1884, he issued a 

proclamation in which he appointed William M. Perry, prominent "Gentile" 

aining owner and operator and patron of the Presbyterian Westminster College, 

aa the first non-Mormon Territorial Superintendent of Public Schools (11, 

P. 487). 

Utah now had two territorial superintendents: L. John Nuttall who had 
b . 

een re-elected by the people under territorial law in 1883 for a two-year 

te~, and William M. Perry, the governor's appointee. 

On July 2J, 1885, the Uteh Commission spread upon their minutes the 

record of their communicati~n to the Secretary of th~ Interior, to the 

Attorn~ General of the United States and his reply and decision. 
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The letter of the Commission t o the Secretar y o~ t he Interio r dated 

MaY _4, 1885, pointed out that: 

• f or several years it has been a disputed question 
het her certain Territorial officers in Utah are to be appointed 

by the Governor, v:ith the assent of the Legislative Council, 
under the Organic Act of Septemb er 9 , 1850, (Section 7), or to 
be chosen by the peo le at t heir general elections under certain 
acts of ~he Legisla tive Assembly. The officers referred to are 
Territorial Superintendent of District Schools, Territorial 
Auditor of Public Account , Territorial Treasurer and Commissioners 
to locate University lands. (11, p . lJO) 

The letter reviewed briefly the history of the controvery over the 

issue between 11 the governor" a nd the Legi sla ti ve Co unci 1. The Commie sion 

felt tha t a clarification of the issue should be m de before the coming 

elections in August 1885, since the Commission had the responsibility of 

instructing election officers appointed by them. 

For the benefit of the Attorney General the Comnission listed the 

statutes and authorities, pro and ~: 

In favor of Election by the People: 
Compiled laws of Utah, Sec. 44, page 90 
Chapter II, Secti on 4, Session Laws of Utah, 1878, page 27 
Compiled l aws of Utah, Section 602, page 247 
Chapter 19, Sec. 14, Session Laws of Utah, 1820, paee Jl 
Act of Congress February 21, 1885, •• s . Stat. at L. Vol. 1 , 

• 611 
Compile~ Laws of Utah, Sec. 586, p . 241 
Organic Act of Ut~1 , Section 6, page J0-38 Compiled Laws of Utah 
Compiled Laws of Utah, Section 1851, page 38 

In favor of appointment by the Governor: 
Organic Act of Utah, Section 7, Compil ed La,lls of Utah, PE.6e JO 
Compiled Laws of Utah, Section 1857, page 39 

The lett.er \tJas signed by three members of the Commission, A. B. Ca rlton, 

G. l. Godfrey, and J. R. Pettigrew (11, p . lJO ) 

Following this letter in the m!nutes of the Commission for July 23, 1885 , 

there is a copy of the op inion of the Attorney Gener al of the United States . 



242 

fbe At t orney General ruled that while the statutes of t he Terri toria.l Legi -

Jature did require the Superintendent of ~chool s , the Auditor and the 

Treasurer to be elected biennially; the Organic Act, which was the basic 

constit~tional law of the Territory, provided thet the Governor should nom­

iDBte and with the consent of the Legislative Council appo int "all officers 

not bore in otherwise provided for." Since these three above-named officers 

were not mentioned in the Orga.nic Act the Attorney General ruled that they 

should be appointive offices. He ruled, however, that the office of the 

Commissioner to locate University lands did not come under this same pro-

vision of the Organic law and was therefore left as elective under an Act 

of Congress approved in 1855 (21, p. 522). 

In the AUgUst 1885 election, however, returns were made from certain 

precincts in Cache, Davie, Salt Lake, and Utah Counties for the office of 

Territorial Superintendent of District Schools. Orson F. Whitney, the Mor-

mon candidate for this office in those counties presented through his 

attorney, M. Kirkpatrick,~ a petition to the Utah Commission as a board of 

canvassers requesting that the votes for this office be counted and cer-

titled. 

On August 20, 1885, the Commission had before it a motion put by Mr. 

Riter and seconded by Mr. Hammond that the votes cast for the candidates 

for the office of Territorial Superintendent of District Schools be canvassed 

and the res~lt declared. The motion was put ant lost by a vote of three to 

two• Rit • er and Hammond voted Aye and Lannan, Young and Thomas voted Nq. 

Thus the Utah Commission, which has usually been pictured as a united 

five-man anti-Mormon Commission was actually split on this issue, two tak­

ing the side of the Mormon argument and three Governor Mur ray's point of 


