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ABSTRACT

An Historical Overview of the Evolutions of Institutions
Dealing with Water Resource Use and Water Resource
Development in Utah

1847 through 1941

by

John Swenson Harvey, Master of Science
Utah State University, 1989

Major Professor: Dr. Charles S. Peterson
Department: Economics

This thesis studies the development of social and legal
institutions that have controlled the pattern of water
development in Utah from 1847 to 1947. The thesis is
divided into three parts to facilitate the study of the
diverse influences on water development. The first part
deals with the Mormon church and pioneer influences and
private development during the late 1800s. The second
begins with statehood and records the changes in the state's
institutions up to 1947. The third part is a summary of the
entire process. It relates pioneer, private, and state
influences to each other and the current (1989) water
management structure to the 1947 structure.

(236 pages)



INTRODUCTION:

UNDERSTANDING THE CHALLENGES AND THE PROCESS

Water resources, their use, and their administration
have been at the center of attention for much of Utah's
history. This thesis seeks not only to record the emergence
of the public policies, agencies, and institutions, which
are utilized to administer Utah's water resources, but to

explain the forces which created them.
Purpose of the Thesis

The aim of this study is to outline the evolution of
the legal and social institutions involved in the state of
Utah's water resource administration and management. The
method of analysis will be to examine successive time
periods in Utah's history, to identify the forces that
produced changes in social and legal water institutions,
and, within this context, to evaluate the success or failure
of the changes. The purpose is not to suggest alternative
methods or to criticize particular laws or institutions, but

to explain the process of administration as it moved toward

the present system. The year 1847 marked the beginning of
permanent settlement and the management of water resources.
This thesis begins with that year. By 1947 -- one hundred
years later -- the essential components of the system in

present use (1989) had been developed; this study concludes



at that date.
An Overview of Institutions

There exists a body of law, institutions, and social
customs that regulate the development and use of water
resources in Utah. The social and legal aspects of this
structure are interwoven. Each contributes to the
effectiveness of the other. Because of its important role
in the initial phases of Utah's settlement, the Mormon
church set the first water policy and provided the initial
administrative framework. When more rigorous controls and
guidelines were needed than could be provided through the
direct application of the church's administrative machinery,
public institutions were established, many of which
reflected Mormon social values and the church's
institutional structure. Over the years individual water
users, communities, the Mormon church, the State of Deseret,
the Territory of Utah, privately acting individuals with
primarily profit motives, the federal government, and the
State of Utah have all contributed to the development of
water policy and the institutions by which it has been
administered.

Although Mormon pioneers had a variety of temporal
objectives, their most pressing practical need was the
development of methods that would enable them to survive in

an arid environment. Thus pressed they developed social



institutions and methods of settlement that enabled them to
extend their influence over a large geographical area. Few
factors figure more largely in this than did the values and
practices by which they utilized water. Included were such
principles as the priority of the public interest,
beneficial use, collective development, and wide
distribution of water and its benefits.

In the early years of settlement (and beyond in newly
settled areas) church institutions sufficed. As the demands
on limited water supplies intensified, legal institutions
developed. The territorial legislature influenced the
pattern of water development and determined the
administrative structure until 1896. Shortly after
statehood the Office of the State Engineer and the Board of
Land Commissioners were established. These were the
beginnings of a long effort to improve and clarify the
proper role of the state in the administration, allocation,

and development of water resources.
The Utah Environment

Water administration in Utah has been profoundly
influenced by the scarcity of water. Encompassing portions
of three drainage basins, the Colorado River Basin, the
Great Basin, and a small portion of the Snake River Basin in
the northwest corner of the state, Utah has averaged only

about 13 to 14 inches of rainfall annually. Added to



limited moisture has been the problem of poor seasonal
distribution. Rain or snow falls most heavily during the
winter months when the need for water is least. During the
warmest periods of the growing season the environment has
almost always provided the least moisture. These
characteristics made it necessary to develop agricultural
systems based on both irrigation and eventually dry farming
techniques. Industry, cities, and other users also found it
necessary to develop special programs and facilities to meet

their water requirements.
The Mormons

The Mormons were the first, and remain the primary,
settlers of the Utah area. Their water development and
settlement policies, and the motivations behind them, form
the foundation of Utah water policy.' Their unique

migration to Utah was brought about by pressures elsewhere

'Hubert Howe Bancroft, History of Utah, 1540-1887 (San
Francisco: The History Company Publishers, 1890), pp X-xi.
To explain why he treated the Mormon religion in more depth
than he usually treated religion in histories Bancroft
maintained that it was a more integral part of the story
than elsewhere, he said that:

. . . inasmuch as doctrines and beliefs enter
more influentially than elsewhere into the origin

and evolution of this society, I give a history of

the rise and progress of those doctrines. . . .

The Settlement of this section sprung

primarily from the evolution of a new religion,

with all its attendant trials and persecutions.

To give their actions without their motives would

leave the work obviously imperfect; to give their

motives without the origin and nature of their

belief would be impossible.
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in the United States. Early in their history Mormons showed
a remarkable tendency to locate as a cooperative group.

This instinct for gathering was maintained as they moved to
the Utah area. Upon arrival they settled Salt Lake City as
a group. Agriculture in arid regions has always involved
substantial startup costs, which require heavy financial or
physical investment. Because of the circumstances the
Mormons had no choice but to opt for the practice of
cooperative effort to provide the startup investment. oOut
of these early cooperative experiences grew the fundamental

ideas concerning the role of water and its possibilities.
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1847-1896



CHAPTER I

PIONEER WATER ADMINISTRATION: 1847 THROUGH 1865
Beginning the Process

The first years of Mormon settlement saw the
development of what may be called a pioneer pattern of water
administration. Mormon pioneers arrived with few economic
resources other than their own potential for hard work and
their resolve to establish an independent commonwealth. In
this circumstance successful colonization depended directly
upon a collective effort to develop and administer water
resources for the common good. Water management was
introduced in July of 1847 as an essential element of
pioneering. During the next five years water resource use
remained under the close direct administration of the
church.

Throughout the next sixty years new colonizing groups
settled a succession of out-of-the-way spots. In each case
these people reverted temporarily to the practices of
pioneer water administration as the spread of settlement ran
beyond the institutions of political government and the
market economy. Each time, the new settlers relived many of
the elements of the first pioneer experience. A trek was
made. Hard-pressed pioneers arrived. With few means, faced

by the needs of survival, and with little immediate concern



for speculative development or market production,
generations of pioneers repeated the process of cooperative
development as they claimed, diverted, and applied water to
their fields. The experiences of successive colonies
ingrained habits of mutual responsibility and cooperative
effort in the Utah character that have influenced the
administration of water ever since.’ All subsequent water
management developments have been superimposed upon the

foundation established by pioneer water users.

Adapting to an Arid Environment;

Cooperation and Common Ownership

The most immediate concern of Utah's first pioneers,
when they arrived in the Great Salt Lake Valley in July of
1847, was to begin the process of farming. Food had to be
provided if they were to survive. Drouth and isolation were

facts of the environment; integrity of the group and self

'George Lofstrom Strebel, "Irrigation as a Factor in
Western History, 1847-1890" (Dissertation, University of
California, Berkeley, 1965), pp 162-171. Also see Charles
S. Peterson, Take up Your Mission; Mormon Colonizing Along
the Little Colorado River 1870-1900 (Tucson: University of
Arizona Press, 1973), pp 176-191; Leonard J. Arrington,
Feramorz Y. Fox, and Dean L. May, Building the City of God:
Community and Cooperation Among the Mormons (Salt Lake City:
Deseret Book Company, 1976), pp 41-78. For general
treatments see Klaus J. Hansen, Quest for Empire: The
Political Kingdom of God and the Council of Fifty in Mormon
History, (East Lansing: Michigan State University Press,
1970), pp 121-146; and Joel E. Ricks, Forms and Methods of
Early Mormon Settlement in Utah and the Surrounding Regiocon
1847 to 1877, (Logan Utah: Utah State University Press,
1964), pp 41-104.




sufficiency (because of the desire for an independent
commonwealth) were desired goals. With these factors in
mind pioneer leaders stressed agriculture as the first
industry. As the process of Mormon expansion progressed,
agricultural possibilities dictated the characteristics and
location of Mormon colonies.’

In most places agricultural development was difficult.
The Mormon settlers were faced with an arid environment
where it soon became apparent sufficient water would not be
provided naturally to raise crops to maturity.

Farming in such an environment required that new
agricultural techniques be developed. The first pioneers,
who arrived in late summer, found that it was impossible to
break the soil in its natural state. Only after the waters
of City Creek were diverted onto their proposed fields was
it possible to plow.’ Later, Salt Lake City "irrigators"
followed the same practice in preparing the land of the '"big
field," a 12,000-acre piece of land much of which was

brought under irrigation in the next few years.’ Other

‘Andrew Love Neff, History of Utah: 1847 to 1869 (Salt
Lake City, Utah: Deseret News Press, 1940), Chapters IX and
XII, pp 89-112 and 207-237. Also see Hubert Howe Bancroft,
History of Utah, Chapters X, XI, and XII, pp 252-274, 275-
287, and 288-304.

‘George Thomas, The Development of Institutions Under

Irrigation: With Special Reference to Early Utah Conditions
(New York: The Macmillan Company, 1920), p 18.

‘Andrew Love Neff, History of Utah, p 264; also Hubert
Howe Bancroft, History of Utah, pp 285-286; also Leonard J.
Arrington, Great Basin Kingdom: An Economic History of the
Latter-day Saints 1830-1900 (Lincoln: University of Nebraska
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water sources were tapped within a year or so as irrigating
villages developed at Mill Creek, Cottonwood, Fort Union,
and South Willow Creek (later Draper) within Salt Lake
Valley and at Ogden, Utah Lake, Sanpete Valley, and
elsewhere. Thus in the very beginning of settlement the
availability of water resources dictated where the Mormons
stopped and what they did, forcing them to change their
methods of farming and alter many social practices.
Cooperation, central church coordination, small diversified
farms, and collective irrigation became integral components
of the pioneer mode of agricultural (water) development.’
The environment was an obstacle that the settlers had to
overcome. It also imposed upon them developmental limits
they had to acknowledge in order to survive. Although at

the time water that could be used for irrigation purposes

Press, 1966), p 52.

*Ibid., p 129. Concerning cooperation and central
planning Arrington states:

It should be noted that the enterprises
planned by the Mormons in the 1850's were financed
by contributions from the legislature, the church,
and private individuals, and thus were 'mixed'
enterprises. . . . Representing an attempt to
utilize the skill of European converts, the goal
of every enterprise was that of building the
Kingdom and achieving economic independence. The
boldness of the church's design in attempting to
provide the economic foundations for a
commonwealth is clearly evident. That in each
case the church eventually assumed responsibility
and control was due partly to the lack of private
capital, and partly to the belief that all
institutions in Mormondom ought to be under the
influence of the Priesthood.
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seemed relatively abundant, the pioneers realized that
successful settlement would occur only where water resources
were available.®

Because of the razor thin survival margin in the
pioneers' new surroundings, effective use of all the
resources available was important to the success of the
settlement experiment. In order to minimize contention and
to channel efforts towards the common goal of establishing
communities, the leaders of the church applied firm
discipline in establishing Mormon colonies. From the
beginning scattered settlement was denounced. Leaders
called for group settlement and cautioned against the

pioneers' dispersing their labor's efforts.’ The goal was

*Thid. . B 44,

As Fremont pointed out, however, the region
did contain a number of valleys at the western
base of the Wasatch where colonies could be
planted. While these appeared to be hopelessly
dry, for the most part, they could be irrigated
with a magnificent array of mountain streams which
flowed from the Wasatch and distended plateaus
further south. The well-drained alluvial soil in
the valleys was fertile, and the valley plains
were sufficiently broad to support a considerable
population.

"Ibid., p 45. Arrington partially quotes Heber C.
Kimball, speaking on August 22, 1847, as recorded in Howard
Egan, Pioneering the West 1846 - 1878 (Richmond, Utah:
Howard R. Egan Estate, 1917), p 127.

That this pattern of central planning and
collective labor was ideally designed for the
geography and conditions of settlement in the
Great Basin was something which came to be
appreciated later: It confirmed to the Mormons
that their way was God's way. But before this was
recognized -- indeed, in the first camp meeting
held in the Salt Lake Valley -- leaders and
followers reached a consensus that they would not
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community development. To facilitate this approach, Brigham
Young, the church president, early on denounced speculation
in land and declared that there would be no private
ownership of the timber or water resources.’ It was hoped
that by establishing the institution of common ownership (or
non-capitalistic ownership) of the water the settlers would
use it in ways that would protect the interest of the
overall community.®

The early church leaders believed that by promoting
cooperative institutions the beneficial use of water and
other resources would be generally promoted and joint or
community projects would be encouraged. The benefits (and
also the risks) would be spread among the entire community

rather than to a few individuals.”

'scatter' their labors -- that they would combine
and concentrate their efforts and work
cooperatively -- that a Kingdom built in any other

way was a fraud -- a 'Kingdom of the world.'
®Ibid., p 52.

’To understand the contrast of the Utah cooperative
system to the private profit oriented system in other areas
refer to Douglas R. Littlefield, "Water Rights during the
California Gold Rush: Conflicts over Economic Points of

View," Western Historical Quarterly 14 (October 1983), pp
415-434.

“Leonard J. Arrington, Great Basin Kingdom, p 62. 1In
commenting on the unique aspects of Mormon cooperation
Arrington states:

Yet, Mormon economic institutions were unique

in the contemporary American West. To be sure,

there was the same hunger, the same improvisation,

the same struggle for success, as in all Western

settlements. But the unity, homogeneity, joint
action, and group planning all stamped the Mormon
frontier as unique -- as a contrast with the
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The Pioneer Institution

Within a few months after the 1847 arrival of the
Mormons, an embryonic system of water resource development
had taken form. Among its characteristics were
appropriation, irrigation, full development, attachment to
the land, ownership in common, and a large degree of central
church coordination. Within five years these attributes
were sufficiently established to be recognized as what may
be called the pioneer mode of water administration.” This
pioneer mode was repeatedly applied by newly arriving

settlers in the Utah area for the next six decades.” At the

scattered, specialized, exploitative, 'wide open'
mining, cattle, lumber, and homestead frontiers
with which historians have familiarized us.
George Thomas, Institutions Under Irrigation, p 19. 1In
describing the canal building practices of early Utah
settlers Thomas states:

The fundamental thing to understand is that
the canal in early Utah was, as a rule, a
community or cooperative undertaking because not
only the welfare but the very existence of the
community depended upon its success.

Arthur Maass and Raymond L. Anderson, ...and the Desert
Shall Rejoice: Conflict, Growth, and Justice in Arid
Environments (Cambridge, Massachusetts, and London, England:
The MIT Press, 1978), p 334.

Irrigation companies in Utah are organized
typically as mutual irrigation companies.
Originally the irrigation systems were voluntary
cooperative ventures run principally by village
officials, who were almost always functionaries in
the local ward of the Mormon church.

"Leonard J. Arrington and Dean L. May, "A Different
Mode of Life," Agricultural History Volume XLIX Number 1
(January 1975), pp 3-20.

Milton R. Hunter, Brigham Young: The Colonizer (Santa
Barbara and Salt Lake City: Peregrine Smith, Inc, 1973), pp
158-159. Hunter quotes John Taylor and Joseph F. Smith




same time the more established areas refined the pioneer

3

mode and developed more formal legal institutions.’

The characteristics of the pioneer mode of water

administration and utilization included the following:

First, pioneer irrigation spread ahead of the formal

writing to william B. Preston, date December 26, 1882.

Letter located in Fremont Stake Manuscript History.

They

endorse Brigham Young's colonizing policies. Emphasis

added.

In all cases in making new settlements the

Saints should be advised to gather in villages, as
has been our custom from the time of our earliest

settlement in these mountain valleys. . . . They
can . . . cooperate for the good of all. . . .
It would be well . . . for you . . . to visit

the country and make such locations of settlements

as may be desirable and as the circumstances may

require, and have your town lots surveyed by a

competent person and such arrangements made for

this kind of settlement as you . . . may deem

advisable. In doing this, however, it would be

well not to interfere with homestead entries,

to embarrass new settlers too much, but to have it

positively understood that this method must be

adopted in your settlements.
We know of no reason why the methods that

have been pursued in the past on these matters are

any less applicable to the Saints in Idaho or

Wyoming than they have proved to be in Utah and

Arizona.
While the families are gathering in

settlements there can be no disadvantage in having

the farms outside, within easy reach, as the

peculiarities of the country may admit, the same
as in older settlements. A spirit to spread far

and wide out of sight and reach of the authorities

of the Church, must be discountenanced. As all

Latter-day Saints must yield obedience to the laws

of the Gospel, and the order of the Kingdom of
God, and a methodical comprehension and

intelligent system be inaugurated that we may gain
influence (and not lose strength) by strengthening

the cords of the Stakes of Zion. . . .

“Leonard J. Arrington, Great Basin Kingdom, Chapters

through VII passim.

14
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law when cooperating groups of colonists established towns.™
Second, pioneers blended practices based in their
common law heritage with concepts of what later became known
as appropriationism in water development, allocation, and

administration.”
Third, the pioneer mode relied heavily on direction

from church leaders for the initial colonizing decisions,

“Settlement utilizing the pioneer mode continued
through the first six decades of settlement, therefore even
though there were many legal and social changes taking place
in the territory the initial experiences of new settlers
with water administration remained remarkably similar.

"Morton Horwizt, Transformation of American Law: 1780-
1890 (Cambridge: Harvard University Press, 1977) pp 31-43.
Also see Donald J. Pisani, "Enterprize and Equity: A
Critique of Western Water Law in the Nineteenth Century,"
Western Historical Quarterly Volume XVIII Number 1 (January
1987), pp 28-29; and Arthur Maass and Raymond L. Anderson,
The Desert Shall Rejoice, p 325. Speaking of this blending
the authors state:

It was obvious to the Utah settlers that the

riparian doctrine of English common law used in

the eastern United States, which gave water rights

only to lands adjacent to the streams, was not

suited to irrigation farming and it was promptly

discarded. . . . At the same time, because all

settlers were members of the same religious order

that had come to establish new cooperative

communities, the Mormons could agree that no users

or groups of users should be allowed to enjoy

exclusive rights to water to the disadvantage of

other users in similar circumstances. Thus, while

Utahans adopted a system of appropriation in place

of riparian rights, they deemphasized absolute

priority of use, which is a typical characteristic

of the appropriation doctrine, and proportionate

sharing became an important principle for

appropriating and allocating water. . .

Beneficial use was declared to be the basls, the

measure, and the limit of a water right. . . . and

no man could gain a right to more than he could

use in a beneficial manner.
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which included the locations of potential water
development.™® .

Fourth, disagreements were settled by mediation within
the community (often church officials were against utilizing
federal courts for adjudicative proposes).

Fifth, pioneer systems of water distribution and the
methods employed in using the water in the fields were
simple in nature and scope. As applied, they may be said to
have made an extensive or superficial rather than intensive

or exhaustive use of water resources.
The Importance of the Repeated Pioneer Experience

Dealing with irrigation created a common experience for
Utah's pioneers. Whether a settler opened up a new area in
1847 or 1887 made little difference in the initial
experience each had with water development, because the
essential elements of the colonizing process remained
unchanged even though there were many social, legal, and
political changes in the established areas of the territory.
After gathering to Utah, later groups of settlers were
directed to start new settlements throughout the Great Basin
and beyond. The pioneer pattern of water development and

administration was relied upon. New sites were selected,

®Local leaders and their followers planned and
implemented the specific projects needed to fulfill their
call to settle a new area by building a functioning water
system along with other necessities.
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companies of people were called and prepared for
colonization, and upon arrival at the location the settlers
worked as a group. Most canals, fields, and other resources
were initially designed and built by common action, although
management of specific farms (or plots of ground within the
community field) was private.'” Even as settlement became
more individualistic after the turn of the century,
conditions of environment and remoteness required that new
groups of settlers be self-sufficient for a time (utilizing
the pioneer customs) before the more sophisticated apparatus
of government and economy were introduced.

The cooperative process was utilized as the pioneer's

chief method of settlement.® Groups worked together to

“Por at least twenty years ownership denoted only
occupation, control, and a claim to a future title because
legal titles were unavailable until the federal land offices
were opened in 1869.

®Leonard J. Arrington, Great Basin Kingdom, p 63.
The Mormon response to the problems imposed
by the settlement of the Great basin -- a response
which becomes ever clearer in succeeding decades -
- suggests that Mormon economic policies bore a
greater resemblance to those of the ante-bellum
northeast than did the economic policies of the
West during the years when the West was won.
Isolated as they were from American thought
currents after 1847, and under the necessity of
continued group action to solve the many problems
which plagued them, the Mormons were not affected
by the growing accommodation to the private
corporation, rugged individualism, Social
Darwinism, and other concepts which account for
the rise of laissez-faire after 1850. It may yet
be conceded that the well-publicized conflicts and
differences between the Mormons and other
westerners and Americans were not so much a matter
of plural marriage and other reprehensible
peculiarities and superstitions as of the
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overcome the obstacles of isolation and aridity to
accomplish the (Mormon) goal of territorial control and

permanent settlement.
Cooperative Groups and Projects

The experience of Utah's first pioneers was useful in
determining a method of water administration. Water
supplies were developed and delivery systems were built by
communities, whether entire towns worked together (as some
did on the Virgin or Santa Clara Rivers) or joined in
neighborhood groups to develop tiny drainage systems (as
farmers at Midway or on Daniel's Creek in Heber Valley
diq)."

In pioneering situations water decisions and
administration were handled mainly by the personal efforts
of local church leaders. These leaders, usually the ward
bishops or the stake presidents, took the initiative in
project development and water administration. It was such
figures who worked with general church authorities to plan

water development and with surveyors to lay out development

conflicting economic patterns of two generations
of Americans, one of which was fashioned after the
communitarian concepts of the age of Jackson, and
the other of which was shaped by the dream of
bonanza and the individualistic sentiments of the
age of laissez-faire.

“Craig Woods Fuller, "Development of Irrigation in
Wasatch County," (Thesis, Utah State University, Logan, Utah
1973) , pp 83-87.
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patterns. They were the ones, who in an effort to
coordinate resource distribution, population, and the costs
of development, figured out land allotments and assigned
land and water rights as settlers arrived. They mobilized
the effort of construction, working through repeated
failures to keep a work force on the project by means of
church calls, promotion in the Dessert News, exploitation of
family connections, and through endless rounds of local
meetings in which divergent interests were accommodated and
unified.®

Even more important were the customs and values that
pertained to the rank-and-file pioneers. For them
contributing labor on the developing system was often the
medium through which water rights were established. This in
turn became the most crucial element in transforming a
portion of the public domain into usable (semi-private)
property. For each of them community was necessary for
survival. In each was a strong sense of the public weal (or
at least a desire to cooperatively build the kingdom).?
Where pioneering in water development was concerned the
method was cooperative, the aim was community development.
Building the kingdom called for self-restraint and personal

sacrifice. Through joint effort settlers brought water to

“Leonard J. Arrington, Great Basin Kingdom, pp 53 and
92.

Ibid., p 45.
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fields that would have been beyond the most heroic
individual effort. These experiences prepared new groups
for the challenges of water administration that lay beyond
initial settlement.

Pioneers also developed cooperative water distribution
systems. Within a short time the first water master had
been appointed at Salt Lake City.?¥ Soon water masters for
each of the city's nineteen wards worked to coordinate
delivery through ditches that lined city streets, delivering
water for gardens and domestic purposes. Elsewhere water
masters, informal mutual irrigation companies, and a variety
of other service agencies looked after a system's interests
and coordinated routine upkeep and emergency repairs.

To accommodate the ideal of maximum service to the
community from water resources the institution of the water
turn was developed. Rather than affording a constant flow,
water rights were translated into "streams" or "heads" of
water delivered to successive individual landowners in

staggered (often eight-and-a-half day) rotations.” This

“George Thomas, Institutions Under Irrigation, pp 99-
110.

“Ipid., p 26. Also Arthur Maass and Raymond L.
Anderson, The Desert Shall Rejoice, p 344. Emphasis added.
In Utah Valley most of the irrigation

companies use a rotation system to distribute
water to farmers. This system was developed in
the early days as a more economical and convenient
method than continuous flows, which would have
resulted in streams that were to small to be
usable in many cases and in each farmer's having
the nuisance of constant water management.
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allowed an efficient amount of water to be utilized in a
sequence that enabled irrigators to pass around the
inconveniences of night and Sunday watering. As in the
development of water resources, local church officials were
called upon to ensure the fairness of the distribution
system, placing the authority of their position squarely
behind the customary procedures by which water distribution
worked and mediating controversy when procedures broke

down.*
Blending Legal Institutions with Experience

A natural development which followed cooperative
institutions in the construction and administration of water
systems, was the concept of a community water right. The
Mormon pioneers had a social heritage that dealt with water
issues based on the common law system. The common law water
right allowed an individual to use water only so long as the
other landowners adjacent to a stream did not suffer a
diminishment of their access to the stream. By contrast,
the very nature of irrigation called for water to be used
consumptively. With limited exceptions it is impossible to
return irrigation water undiminished in flow to the stream.
Rather it is led to the desired place of use and consumed.

The pioneer leaders did not, however, throw out the

“Leonard J. Arrington, Great Basin Kingdom, pp 46, 89-
91.
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entire common law treatment. Portions of the heritage were
adapted to work in an arid environment. No one individual
could divert and use water in an amount that would injure or
weaken the community. The individual was recognized as
having a right to utilize (consume, but not waste) the water
resource, but the same right was accorded to other members
of the community. In this sense the community's interest in
water right was recognized as superior to the individual
right. Speaking of this community approach to irrigation
and water use in the Utah Valley area, Maass and Anderson
state that:

) When the first settlers diverted streams for
irrigation, the water they abstracted was
considered the property of the community of
farmers that built the ditches or of the larger
municipality. Individual rights were not

recognized as such, each settler's interest being
considered part of the community right.®

In theory at least, no single individual could profit at the
expense of the community.” Thus, out of the pioneer
experience developed customs, traditions, laws, and social
practices that asserted that the individual water user had
the right to use water but that he had a responsibility to
use it in a manner consistent with the public interest.

Just as important to the pioneering process was the

corresponding idea of the responsibility of the community to

“Arthur Maass and Raymond L. Anderson, The Desert Shall
Rejoice, p 343. Emphasis added.

*Leonard J. Arrington, Great Basin Kingdom, Chapter VI.
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cooperate and work as a unit to provide a physical system of
distribution and a method of administration for that system
that allowed the individual water users to put the water to
use.”

Nevertheless, community water rights came to be
recognized in order of priority by the county courts and the
territorial legislature. Those communities that were senior
in settlement had superior rights. These town's councils
and church leaders controlled the area's water resources.

As soon as it became apparent that local water resources

were utilized as fully as was practical with the limited

economic and technical means available, new colonies were
established in other areas.

Community rights led to a standard of beneficial use
that in its attention to the public interest was akin to the
earlier common law practices. Individual water users within
the community were expected to use the water resources
allotted to them in a manner that contributed to the
betterment of the community. This emphasis was later
reflected in the functioning of the county courts under the

direction of the territorial legislature.

“For excellent discussions of the development of water
law and the forces which shaped it see Robert G. Dunbar,
Forging New Rights in Western Waters (Lincoln: University of
Nebraska Press, 1983), p 82. Also Donald J. Pisani,
"Enterprize and Equity," pp 28-29 is helpful.
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Mixing Local Authority with Centralized

Coordination and Decision Making

Central church leaders used their authority to
coordinate the pattern of water development. Settlement of
any kind was not possible without water. Through
colonization Mormon leaders established control of water
resources throughout Utah and the surrounding areas.”
However, once the group of settlers arrived local
institutions assumed primary responsibility for the
construction of a water system. Just as important was the
fact that local institutions implemented a system of water
distribution once a facility was constructed. As mentioned
above, the institution of community ownership and the water
turn were utilized at the local level in the delivery of
water.

Each new colony went through similar experiences with
regard to water distribution. Local church leaders used
their influence to ensure that water would be utilized for

the community benefit. They also directed the process which

®Milton R. Hunter, Brigham Young: The Colonizer, p 72.
The Fact that Governor Young established San
Bernardino, California, in 1851, Las Vegas, Nevada
(Territory of New Mexico), in 1855, and Lemhi on
the Salmon River in Idaho (Oregon Territory), in
1855 == all founded outside Utah after Congress
had reduced the size of the "State of Deseret" --
is evidence that he intended not to be thwarted in
his plans to control by colonization as expansive
a country as possible in the Great West. But this
control he intended to achieve through a
legitimate, peaceable method of land settlement.
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chose the type of water projects to be built. They then
used their ecclesiastical influence to mobilize work forces,
sustain momentum in the face of floods, droughts, and other
reverses, and to distribute water to the overall benefit of
the community. These collective pioneering experiences
influenced perceptions of what the proper role of the
community and community leaders should be. Later these
experiences influenced the role of the territory and state
in water resource development and administration.”

A mix of church (both central and local), territorial
government, and individual layers of control with respect to
water began to be felt in administration and allocation by
the late 1850's. As mountain valleys became more fully
settled church and legal practices were blended. There
developed legal and social institutions based on the pioneer
experience which regulated relations between the government,

church leaders, communities, and the individual users.

“Leonard J. Arrington, Great Basin Kingdom, p 53.
Speaking of early Mormon water organizing practices
Arrington says:

When a group of families found themselves in
need of water (or additional water) to irrigate
their farms and gardens, the bishop arranged for a
survey and organized the men into a construction
crew. . . . Upon completion of the project the
water would be distributed by a ward water master.
. . . The labor necessary to keep the canal in
good repair was handled the same way, in
accordance with assignments made in regular Sunday
services or priesthood meetings.
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Church Mediation of Conflict With

Respect to Water Rights

As we have seen, the Mormons gathered in an isolated
zone. In the initial years the church hierarchy was
utilized as a substitute for the adjudicative systems they
had left behind. Local institutions had to be developed to
fill the needs of pioneers with respect to a legal system.
The area of water rights was an area where Mormons were
establishing new systems of water ownership and use.
Adjudicative substitutes were also necessary that would
function in a manner consistent with the principles implied
by broad community rights. Fairness and beneficial use
characterized the decisions of church mediation boards and
courts with respect to water use.”

In the earliest years of settlement, village isolation

made it impractical for conflicts to be settled by any means

“Leonard J. Arrington, and Dean L. May, "A Different
Mode of Life," pp 18-19. Speaking of the church court
system as it applied to water the authors state:
The small number of cases involving disputes over
water which have survived in the records of
bishops' courts or high council courts would
suggest that the great majority of disputes were
handled informally by the bishops. . . . Few
records were kept of such events, but those which
have survived make it abundantly clear that church
courts were courts of equity rather than law.
There was no great effort to determine and follow
precedent or to preserve records for the purpose
of providing precedents for later cases. . . . It
would appear that disputes brought before the
church courts were settled on the simple basis of
what "looked like justice" to the church leaders.
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other than appeal to local authority. In addition the
Mormons, as a body, were soon involved in bitter conflicts
with the federally appointed district courts, and the Mormon
leaders made it clear that taking anyone to "law" was to
place the Mormon community under a threatening outside
influence that could not be tolerated in a vital interest
such as water rights. As a result disagreeing parties often
turned to church leaders to settle water controversies.®

The first recourse of contestants were the local
leaders (bishops or perhaps stake presidents). If these
were involved in the controversy, as they often were, appeal
could be had to higher church tribunals. As the only
jurisdiction to begin with, church courts continued to
settle key issues, as in the 1882 Compromise Point ruling in
which church president John Taylor delivered a decision
which essentially settled the relative nature of Salt Lake
and Utah Valley water rights in Utah Lake.® This
characteristic of the pioneer mode had been reflected in the
actions of the territorial legislature when in 1852 the

control of water resources was placed in the hands of the

county courts, a multiple powered agency comparable to the

*'Ibid., pp 53 and 60.

*For an excellent treatment of the process leading up
to John Taylor's intervention and the effects of his ruling
see Charles S. Peterson, with John Lamborn, "Agriculture in
Salt Lake County 1890 to 1915" (Prepared under contract with
the Henry Wheeler Living Historical Farm, 1980), pp 28-29.
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modern county commissions.” The county court was locally
manned and less specifically a judicial institution than the

federal district court of the territorial era.

Development of a Policy of Regional

Colonization/Water Development

As mentioned earlier, during the era of initial
settlement water resources (which would be sufficient to
irrigate crops) appeared to be relatively abundant.*
However, pressure and demands on the (usable) land and water
resources quickly increased. These pressures induced
changes in Mormon land and water policy at different rates
throughout the territory. In Salt Lake Valley in 1848 the
policy of no private ownership of water and timber was
altered and the policy of restricting the sale of land
resources began to give way. Although United States land
offices did not exist in the area (in 1848) and remained
unavailable until 1869, private plots of ground were
distributed among the settlers. Water resources were tied
to the lands of their use by canal systems which collected
them and by prior use commitments. This marked a change in
attitude and a change in water resource and land

institutions. Land had become a private resource, and since

*cited in George Thomas, Institutions Under Irrigation,
p 57.

*Leonard J. Arrington, Great Basin Kingdom, p 44.
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water was tied to either a specific plot of land or to a
specific settlement, it became subject to a greater degree
of both community and individual control.

This change in water and land policy was brought about
by the pressures associated with an increasing population in
the established regions. Nevertheless from 1847 to 1870 the
technology of water development and use was extensive (or
superficial) in nature. Rather than developing water
resources in the established areas to more fully utilize
their potential, settlers were directed to new areas where
unappropriated water was available and they had relatively
easy access to it. Newly settled areas used diversion dams
and canal systems when and where irrigation was necessary to
raise crops. These structures allowed for only a low level
of utilization of the water. Only after the region's
population increased and the demand for water resources grew
did more intensive (or exhaustive) investment in water
projects become common.

To support the extensive type of water use and to
secure the Great Basin for the saints, a wide program of
exploration and colonization was necessary. Church leaders
sent out exploration parties as soon as the settlement
process started. Some of the early areas of exploration
were Great Salt Lake, Utah Lake area, and the Ogden area.

On one such foray in 1847 Parley P. Pratt was sent south to

determine the possibilities of settlement in Utah Valley.
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He returned with information on the lakes and rivers to the
south of great Salt Lake. By 1850 through the use of such
exploration the important or major rivers, lakes, and
drainage systems were known to the Mormon leaders. The
Jordan, Weber, Bear, Sevier, and the Humbolt rivers had all
been explored and recommendations about the feasibility of
locating settlements along made to church leaders.”

Out of these explorations grew two patterns or types of
colonization. First, central church leaders collected
information and directed settlers towards key areas. These
settlements were made for many reasons. Among them was the
desire to physically control the region.® But it was also a
recognition that natural resources had to be collected from
all over the region. The present day Iron County was
settled for the iron deposits found there. The Utah Lake
area was initially settled to provide fish to supplement
beef in the early Utah diet. Each area to which colonists

were directed was considered to be important to church and

®Ibid., pp 42-44.

*Milton R. Hunter, Brigham Young: The Colonizer, p 70.

Concerning Brigham Young's motivations for stressing
colonization Hunter states that:
. . . the religious motive dominated

Brigham's empire building aspirations. He planned
to gain control over a vast territory and to hold
that territory by right of colonization. His
dream of a commonwealth was one wherein the Saints
were the original settlers and remained in the
majority after the colonies matured.
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territorial interests for some reason.”

The second type of settlement followed a pattern of
initial private exploration and development. If an area had
been opened by independent or individual efforts and proved
able to support a settlement, then central church leaders
directed more saints to the region or area to colonize it.
The town of American Fork, first known as Lake City, was
originally established by ranchers. Upon seeing that
settlement was feasible, the church leaders directed
settlers to American Fork to ensure that the church's
interests (that of controlling the region's development)
were represented and protected.®

Ogden was one of the first areas of secondary
settlement. Early explorers reported that it had an
excellent potential for settlement. They also reported that
mountainman Miles Goodyear had a ranch in the area. Private
(independently acting) settlers traveled to the area and
purchased the rights to the area from Goodyear and
established the beginnings of a settlement.” To secure the
area and maintain their independence as a group, Mormon
officials then encouraged colonists to settle there.

Population in the area increased from that time on. In 1849

“Leonard J. Arrington, Great Basin Kingdom, pp 84-95.

*Wayne L. Wahlquist, "Settlement Process in the Mormon
Core Area, 1847-1890," (Thesis, University of Nebraska,
Department of Geography, Lincoln, Nebraska 1974).

“Leonard J. Arrington, Great Basin Kingdom, pp 47-48.
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people were directed to the present day Utah county area.
By 1851 American Fork, Lehi, Payson, Pleasant Grove, and
Springville were settled. In 1849 the Sanpete area was
settled and in 1850 settlers were directed to Iron county.
By 1850 fifty settlements had been started in the Great
Basin area, thirty-six of which were located along the
western edge of the Wasatch range.40 This expansion
continued so that by 1890 more than 400 towns from Canada to
Mexico and from the Salt Lake area to California had been
established by Mormon colonization efforts.® So successful
was this policy of seeking out all places of potential
settlement that in 1888 the author's of the Report of the
Utah Commission wrote "that the Mormons 'have not only
settled but have filled all of tillable Utah.'" The
commission continued:*
. . . those who hold the valleys and

appropriate and own the waters capable of use for

irrigation, own and hold Utah, and nature has

fortified their position more strongly than it

could be done by any Chinese Wall or artificial
defense.

“rpid., p 88
Arbid.
“William Mulder, Homeward to Zion: The Mormon Migration

from Scandinavia (University of Minnesota Press,
Minneapolis, 1957), p 191. Partially quoting the Utah
Commission to the Secretary of the Interior, Report of the
Utah Commission to the Secretary of the Interior, September
24, 1888 (Washington, D. C.: Government Printing Office,
1888) ; P« 16
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The Results of the Pioneering Institution

The pioneer mode of water administration and
colonization provided a common base of experiences from
which Utah's citizens would later formulate a system of
water administration. The motivation or justification for
most of the actions of the territorial legislature which
concerned water use from 1852 to stat